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. Mr. RAHALL.Mr. Speaker. 1 rise to
bring to the attention 0 this body the
roguish and irresponsib e" manner in
which the �Interstate �Commerce Com-.
mission is implementing provisions of
the staggers Rail Act of 1980.

During our consideration of this rail-
road reform legislation, I and others
worked to strike a balance between
the revenue interests of the railroads
with those of coal and other-captive
shippers by maintaining an appropri-
ate degree of rate regulation. Since en-
actment of the staggers Rail «Act, I
have yatched -as the Commission con-
sidered and decided how to interpret
and promulgate key provisions of_ the
act. 1 have �repeatedly called for con-
gressional oversight hearings on this
process. And, I have issued alerts when
I felt the Commission  ignoring the

~ intent of �the law. &#39;- &#39;
However, these efforts  the l

intent of  �provide -captive �7
shipper "protections, -�have  g for
naught. The ICC has takenla cavalier
attitude  implementing provi-

sions of the act:1neant�to protect cap-
tive shippers .-«from anonopolistic pric-
ing practicesiand has moimted a cam-
�-paign �-to administratively xleregulate
-rail zpricing �iorr-captive &#39;-traffic; that »
traffic which lacks �viable transporta-
tion :alternatives and �is captive to the
railroads. In a numberiof proceedings
the ICC has subverted� the meaning of
market dominance, sanctioned� a 15
percent per year- increase above in�a-
tion on coal movements, has deter-

i mined that captive, or .market domi-
nant, movements may be made to pay
for other less profitable traffic carried
by the &#39; railroads and �has exempted
from any type of regulation export
coal to the east, gulf and west coasts.
 the detriment" of coal producers
and users such as the utility industry
which purchases about &#39;80 percent of
all coal produced anddepends on �this
coal for 52 percent of its electrical gen-
eration, ithe .ICC�s various �and sundry
actions� have lead to: .. ,

� - Unrealistic and �illegal definition of
rail market dominance by including
product and geographic riompetition,
leaving captive shippers ~ with little
prospect for recourse before the Com-
mission; ; . �

Adoption of a cross-subsidization
scheme which �enables a carrier to
charge a disproportionate amount of
its fixed costs to captive �shippers so
that it can move less profitable and
more competitive traffic; .

_A ruling that rail rates oncoal may
increase by the arbitrary amount of 15
percent per_ year above inflation de-
spite the fact that Congress in the
Staggers Rail Act already provided for
inflation-based increases and a zone of
rate flexibility which allows an addi-
tional 6 percent per year increase;
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  ed by the National Economic �Research

Unrealistic definition of railroad rev-
811118 adequacy based solely on the cur-
rent cost of capital, despite past use of
other relevant tools of financial analy-
818. which has resulted in the determi-
nation that only two class I railroads
are revenue «adequate; and
-�Exemption from regulation of coal

export traffic despite the fact that
�US. coal is already. 15 to 20 percent
more expensive on the world market
largely due to transportation costs.

In short. the �ICC has declared an
09911 "$885011 011 .-�C8-pitive coal traffic.
Already faced with escalating railroad
transportation *costs�-a 50-percent in-
crease over the past 3 years�coal ship-
pers and the electric utility and export
markets they serve have nothing to
look forward to for effective relief
from oppressive market conditions. At
stake is the basic fabric of a sound na-
ti0D81 energy policy. Over 65 percent
Of_a.1l coal produced is .transported by
m1 with 85 percent of this amount
captive to the railroads. Without a
d011bt.-higher transportation costs for
electric utilities using coal to generate
over 52 �percent of the Nation�s elec-
tricity will be passed on �to -the con-

-A-S$0Ci9-tes. Inc., deregulated rail trans-
portation rates for -coal would be any-
where from 30 to 60 percent higher
than regulated rates. In 1981, the»rail-
roads earned about $6 billion in rev.
enues for hauling coal �with -coal ac- �
counting. for. 27 percent of carloadings
and 20- percent of gross freight rev-

r enues. Of this $6 billion, electric utili-
ties paid about $4.7 billion. The NERA
study indicates that if coal rateswere
deregulated in 1981, this would have
translated into an extra delivered coal �
cost to utilities of between $1.4 to $2.8 .
billion, by 1990, an extra $2 to $4 bil-
lion. It should be noted that currently
on the average 30 percent of the deliv-
ered price of coal to a utility is due to

c railroad transportation costs.
Mr. Speaker, I submit that this is

not the scenario Congress envisioned
in enacting the staggers Rail Act of
1980. The act was intended to provide
the financial mechanism for the resto-
ration, maintenance, and improvement
of . the rail system. The shortage of
capital to investin rail plant has large-
ly disappeared and the major coal-
hauling railroads are now in fact
highly profitable:
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The staggers Rail Act has served its
purpose with respect to railroad rev-
enues. N ow, it is time to attend to an-
other purpose of the act, that of pro-
viding captive shipper protections. -

Today, I am introducing amend-
ments to title 49 which will accomplish
this task.. In light of the recent deci-
sions made by the ICC-decisions
which run roughshod. over captive
shippers-it appears it is time-to clari-
fy~what exactly is meant by� market
dominance, provide a commonsense
business standards for determining rev-
enue adequacy and insert additional
guidance with respect to developing

. standards for rail rates- In no way do
these amendments run counter to the
intent of the staggers (Rail Act-
Rather, they enhance and. reinforce
the provisions of this act intended to
protect captive shippers.



- The amendments would establish
three basic tests in the determination
of market dominance. As in current
law,  making a showing of market
dominance is a prerequisite for the ICC
to investigate a rate. The first test is
the revenue-to-variable A cost ratios
which establish the threshold for ICC
jurisdiction over rail rates contained in
the Staggers Rail Act. Second, the
Commission would consider whether

� the shipper has a substantial invest- .
" ment in railroad related plant and -%

equipment and third, whether 70 per-
cent or more of a specific movement
was handled by the rail carrier. The
latter two tests were used by the Com- E
mission prior to its recent proceeding i
on market dominance in which it de- .
cided to include both product and geo-

graphic competition� during considera-
tion of the presence of market domi-
nance. . � i � c f

It should be made clear� that the
Staggers Rail Act did .not require a
change in approach to� market domi-
nance and in fact retained the defini- �
tion of market dominance contained in
the 4-R Act (Railroad Revitalization
and Regulatory Reform Act of 1976).
As such, market dominance is defined
as �an absence of effective competi-
tion from other carriers or modes of
transportation for the traffic or move-
ment to which a rate applies &#39; � ""
The Commission&#39;s inclusion of product
and geographic competition went far
beyond the transportation competition
definition of market dominance pro-
vided by both the 4-R and Staggers c
Acts. As such, the _ recent Commission
proceeding did not re�ect any direc-
tives of the act or the intent of the
act, but rather the� attitude of the
present members of the ICC. This was
confirmed by the Fifth Circuit Court ,
of Appeals which�keeping in line with .
its ruling in the 1980 Coleto Creek
case-�has since remanded that pro-
ceeding because of the inclusion of the
product and geographic competition
factors. .

In the same sense, the Staggers Rail
Act did not require the ICC to rely
solely on a rate of return on invest-
.ment equal to the current cost of capi-
tal in determining revenue adequacy.
As it did with market dominance, the
act retained the definition of revenue
adequacy established in the 4-R Act.
The Staggers Rail Act, rather, placed
emphasis on taking into consideration
the adequacy of a carrier&#39;s revenues in
determining the maximum reasonable
rate. In addition, many of the new rate
freedoms contained in the Act are tied
to revenue adequacy. And, the ac said
that _the ICC had the authori y to
revise its standards and procedues as
necessary. - :

The Commission, however, to that
authority and substituted as the sole
measure of revenue adequacy a rate of
_retum on net investment equal to the
current "cost of capital; Under this
standard, almost every railroad�in-
cluding those thought by the invest-
ment, community to   be. financially
sound-are considered to have inad-
equate revenues and it is primarily
captive shippers the railroads look to
obtain the increased revenues they are
allowed under this formula to achieve
revenue adequacy. A rate of. return
based solely on the current cost of cap-
ital provides for an unrealistically
high standard since much of the rail-
roads� investment base contained prop- ,

ur-erty that is unproductive, obsolete and
in�ated by capacity exceeding current,

« market needs. Also, due to the use of F
betterment accounting, the rate of ;
return for the railroad industry is un- f
derstated as compared to returns for
other industries which use a standard 1
depreciation accounting. It should be
noted that the 1981- tax law prohibits c_

the railroads from using betterment
accounting for tax purposes. &#39;

My amen dments provide guidance
to the Commission in formulating rev-
enue adequacy determinations by re-
quiring the use of a standard depreci-
ation accounting and ratios indicative
of financial health such as return one 4
investment and bond ratings. Prior to � �
the ICC�s latest proceeding on revenue
adequacy, it was relying heavily. on � �
such financial ratios. _

Finally, the amendments contain ad-
ditional standards for determining
whether rail rates are reasonable.� The
Commission would have to consider
the relationship ofcthe rate to the cost &#39;
to the railroad of providing the service .
and whether the traffic involved is
being required to pay an unreasonable
share of the carrier&#39;s fixed costs.
These provisions are aimed at mitigat-
ing cross-subsidization and serve to
further the intent of the Long-Cannon
amendment to the Staggers Rail Act. "

Mr. Speaker, those: Members who
were present during the long debate
on the Staggers Rail Act of 1980 will
remember efforts to address excessive
rates for all commodities. They will re-
member the other body�s adoption of
the Long-Cannon amendment and the
adoption by this body of the Eek-
hardt-Rahall amendment and the sub-
sequent compromise Staggers-Rahall-�
Lee-Loef�er amendment. These g ac-
tions evidenced our struggle to achieve .
a balance in railroad ratemaking. It is
time we make good on those efforts.

I ask that a section-by-section analy-
sis of the bill and the bill itself be
printed following these remarks:

_ Sscrron-er-Sncnox ANALYSIS
Section 1: Rail transportation policy.-

States that competition for transportation
services is to be used to establish reasonable

&#39; A rail rates and that rail rates on captive traf-
fic must be kept at a reasonable level.

Section 2: Standards for rail rates.�In
making a determination of revenue adequa-
cy. ~ the _ICC must take into consideration
factors such as the relationship of the rate &#39;
to the cost of providing service, the impact
of the rate on the attainment of national �
energy goals and the extent of additional

_ revenues required for the carrier to achieve
_ revenue adequacy. This section also imposes
_ the burden of proof on the carrier tc estab-

lish the reasonableness of a railroad rate »
where the rate in question exceeds -190 per-
cent of variable costs in conformity with the
�Long-Cannon� amendment to the Staggers
Rail Act of 1980. . � ~

Section 3: Rules and practices.��&#39;I�his sec-
tion requires adherence to sound business
practices and procedures in considering a-
whether a -carrier has . adequate revenue
such as ratios indicative of financial health

. (bond ratings. return on investment) in ad-- -
dition to having the ICC use standard. de-
preciation accounting practices when deter-
mining depreciated costs in the investment
base for purposes of computing return on
investment. .
�Section 4: Rail cost adjustment factor.-�

Simply requires the»ICC to consider railroad
productivity. volume and output mix during
its compilation of the Index of Railroad
Costs. *

Section 5: Market Dominance.-�This sec-
tion makes it clear that product and geo-
graphic competition are not to be consid-
ered in the determination of market domi-
nance. It places into law the standards for
determining market dominance and forbids
the ICC from exempting from regulation
any market dominant traffic not carried ,
under contract.

Section 6: Railraod Accounting Principles
Board.�Simply reauthorizes the Board
which was created by the Staggers Rail Act
of 1980 but never funded. - c . » .

-Section 7: Requires the ICC to conclude a
proceeding to implement these amendments
within 180 days after enactment.  * I &#39;


